
WILLS & LegacIeS SpecIaL

a WILL
Where there’s

there’s a way
Legal experts Rebecca Fisher and chris Rowse 

guide you through the benefits and potential pitfalls 
of remembering a charity in your will – and remind 

you to keep your will updated

Despite many 
people wanting to 
avoid the topic 
altogether, the 
importance of 

taking the time to draft a will can 
not be overstated. getting your  
will right is important in making 
sure that your wishes are fulfilled, 
as well as avoiding potential 
disputes down the line, which are 
especially common when there are 
valuable assets or complex family 
circumstances. Writing a will, and 
keeping it updated regularly, will 
help determine a clear path as 
people’s circumstances change. 

What to include 
What you include in your will 
largely depends upon your personal 
circumstances. essential decisions 
will be your funeral wishes and  
who to appoint as your executor – 
the person who obtains a grant  
of probate, collects your assets  
and distributes them according to 
your wishes. contrary to popular 
belief, a beneficiary can also be  
an executor. 

You may want to include legacies 
in your will – gifts of money to 
individuals or charities. You can 
leave specific items of jewellery or 
other personal possessions, but w
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often people opt for more flexibility 
and use a letter of wishes alongside 
their will.

You may want your main 
beneficiaries to receive your estate 
immediately after your death, or 
perhaps, for children, specify a 
certain age at which they will 
inherit. If you have children who 
are under 18 you also need to give 
careful consideration to who should 
be appointed as their guardian.

Many people also consider the 
use of trusts. These can provide 
flexibility to take account of the 
circumstances at the time of  
your death. This is particularly 
important for protection of assets 
from ‘external threats’ such as 
divorce or bankruptcy, or where  
you have vulnerable beneficiaries, 
such as children with special needs.

Giving to charity
For those considering adding a gift 
to charity to their will – which can 
really help make a difference – 
there are points to bear in mind  
on how to go about this. a study 
looking into how much the charity 
and voluntary sector benefitted 
from legacies revealed that, 
interestingly, when individuals 
were asked by will writers whether 

they wished to leave a legacy to 
charity, the amount of those who 
did doubled from less than five per 
cent to almost 11 per cent. This 
figure rose even further when 
people were invited to think about 
causes that they felt particularly 
passionate about. People will 
obviously want to consider talking 
to a solicitor or will writer at a time 
that is right for them, when they 
feel comfortable doing so. 

Drafting a will
When including a charity in 
drafting your legacy, full details 
including its address and charity 
registration number must be 
included (this information can be 
found at the charity commission 
for charities in England and Wales 
website). If you wish to give a legacy 
to a specific activity of the charity, 
you should write an expression of 
wishes or binding obligations. You 
should also add your wishes for 
what to do if the charity cannot  
use it for this purpose. This will 
ensure that the charity can still 
receive your gift, but bear in mind 
that its trustees are not legally 
bound to follow your specifications. 

In the case of a charity 
beneficiary ceasing to exist, there 

may be a ‘relevant charities merger’ 
as defined under the charities  
act 2011. If this is the case, and the 
merger has been registered, the 
legacy will usually be given to  
the successor charity. However,  
this may not be possible if the 
wording stipulates that the charity 
must be in existence at the time  
of the individual’s passing. If 
unsuccessful, the property will 
become part of the deceased’s 
residual estate. To prevent this  
from happening, the testator (the 
person drafting the will) can give 
the executors the power to choose  
a back-up charity if the first one  
no longer exists. 

Large legacies
For those who want a charity to 
benefit substantially, a residuary 
legacy is a good option. This means 
giving either all or a portion of an 
estate, once expenses and other 
legacies have been paid. For very 
significant estates, a new charity 
can be created, either during the 
testator’s lifetime or upon request in 
the will after passing. a bespoke 
charity can be a good way to ensure 
that the legacy is used in the way 
that the individual most wanted. 

a simpler way to give is to w

‘Talk to a solicitor or  
will writer when you feel 

comfortable doing so’
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leave valuable possessions in your 
will, referred to as a specific legacy 
– this could be shares or rights as 
well as valuable objects. If the gift 
intended for the charity is sold 
during your lifetime, the legacy can 
fail, so it is worth specifying your 
wishes for what happens in this case. 
otherwise, a cash gift to charity, 
also known as pecuniary legacy,  
is the easiest option; however, 
inflation can result in the amount 
that the charity ends up receiving 
being less that what was intended.

Inheritance tax
Leaving a legacy to charity also  
has benefits when it comes to  
your tax bill. No inheritance tax is 
taken from a gift to charities or 

community amateur Sports clubs. 
This is not necessarily the case for 
legacies to charities outside of the 
EU, however, and it is unclear 
whether this position will change 
following the Uk’s vote to leave  
the EU. If you do leave more  
than 10 per cent of your net estate 
to charity, the overall rate of 
inheritance tax reduces to 36 per 
cent. For those leaving significant 
assets to charity, a solicitor can 
advise the executors on the sale  
of assets to prevent the charities 
incurring any capital gains tax.

Protect your legacy
a legacy to a charity can be 
beneficial, both to you and the 
charity you are giving to. It’s worth 

giving some thought to the key 
factors and consulting a solicitor, 
who can help prepare a will  
to suit your needs and family 
circumstances and also advise you 
on inheritance tax implications  
and how to mitigate the effect.  
This is particularly important if  
you own an interest in a business  
or agricultural property. 

But whether drafting a will with a 
charity in mind or not, it is important 
to keep your will up to date to avoid 
your legacy not being used in the 
way you desired. Failing to make  
a will, or to take proper advice,  
can give rise to costly disputes and 
potential claims on your estate. 
This can have a significant impact 
on your loved ones and be very 
distressing for all involved.
u Rebecca Fisher is a Partner in 
the Private Client Team and  
Chris Rowse is a Senior Associate  
in the Charity and Social Business  
Team at Russell-Cooke.

‘Failing to make a will, or to take proper advice, 
can give rise to costly disputes. This can have  

a significant impact on your loved ones’
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