
 

2015 and all that – what to expect in employment law 

Fudia Smartt from Russell-Cooke looks at what HR can expect on the employment law front 

in 2015. 

A number of significant cases were decided towards the end of 2014. Further, Unison sought 

to repeal the introduction of the fees regime in the employment tribunals which has led to a 

reduction of over 70% in the number of claims being issued. With this background in mind 

and an election looming, what changes can we expect in employment law in 2015? 

Holiday pay 

In November 2014 the EAT, in Bear Scotland Ltd v Fulton, held that all elements of a 

worker’s normal remuneration, including payments in respect of non-guaranteed overtime, 

must be taken into account when calculating holiday pay under the Working Time Directive. 

This case has been widely reported with some commentators arguing that the judgment was 

a disaster for small businesses, as they would be unable to cope with claims for backdated 

pay, as well as the higher holiday pay which will need to be paid to workers going forward. 

However, while the judgment is certainly unhelpful for businesses, there are some important 

concessions , such as in order for workers to show that the underpayment of holiday pay 

forms part of a series of deductions, the EAT held that there must be a gap of no more than 

three months between the deductions relied on. This drastically reduces the scope for 

employees to bring such claims.  

In an apparent attempt to calm an angered business community so close to an election, the 

government unexpectedly introduced new regulations – the Deduction from Wages 

(Limitation) Regulations 2014 - on 19 December 2014.  

Broadly, these regulations introduce a new two-year limitation period, so that employment 

tribunals will now only be able to consider unauthorised deductions from wages, including in 

respect of holiday pay, which have occurred in the two-year period ending with the date on 

which the claim is presented. The regulations only apply to claims presented on or after 1 

July 2015. This will therefore leave a transitional period, during which workers will be able to 

bring claims for unauthorised deductions stretching back longer than two years, although this 

will remain subject to the worker’s ability to establish that there has been a series of 

deductions and, following the judgment in Bear, that no more than three months has elapsed 

between each deduction.  

In addition, the regulations make clear that reg.16 of the Working Time Regulations 1998 

does not bestow any contractual right to paid leave. This now prevents employees from 

bringing claims for underpayment of statutory holiday in the civil courts, in order to avoid the 

shorter limitation period in the tribunal. 
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What’s next? 

Employers need to start reviewing their practices, such as considering whether time off in 

lieu can be provided instead of overtime pay. Further, employers need to consider whether 

there are any wider implications. For instance, a (probably unintended consequence) of the 

Bear case is that it could lead to employers having to review their pension obligations. 

Payment of a higher level of holiday pay could also result in pushing some employees over 

the ‘qualifying earnings’ threshold in the month in which they are assessed. This could in 

turn lead to an increase in the number of eligible jobholders an employer needs 

automatically to enrol into a pension scheme. The effect of the Bear decision can be seen in 

the news that John Lewis and Waitrose are to adjust the pay of their staff to reflect the ruling. 

In the meantime, we also await the employment tribunal’s decision in Lock v British Gas 

Trading, following the ECJ decision that, for the purposes of the Working Time Directive, the 

‘normal remuneration’ to be paid to a worker while on annual leave should include the 

commission the worker would have earned had he or she not taken annual leave. See also 

the Checklist - Holiday pay, overtime and commission. 

Obesity  

In December 2014 the European Court of Justice (ECJ) held in Kaltoft v Billund. That obesity 

could amount to a disability. A Danish childminder alleged that he was dismissed due to 

being obese and the Danish District court referred a number of questions to the ECJ 

including: (i) whether there was any EU prohibition of discrimination on the grounds of 

obesity and (ii) whether obesity could amount to a disability for the purposes of EU law. 

The ECJ held that there is no general principle of EU law which prohibits discrimination on 

grounds of obesity. Whether obesity amounts to a disability will depend on whether it can be 

said that the individual is suffering from a long-term limitation which results from physical, 

mental or psychological impairments and which, in interaction with various barriers, may 

hinder his or her full and effective participation in professional life on an equal basis with 

other workers. 

Although this case appears ground breaking, the judgment is in fact not surprising and is in 

line with the Equality Act 2010 and English case law. Section 6(1) of the Equality Act 2010 

specifies that:  

'A person (P) has a disability if P has a physical or mental impairment, and the impairment 

has a substantial and long-term adverse effect on his ability to carry out normal day-to-day 

activities.’ 

This definition will almost certainly apply to the very obese and is likely also to apply to many 

others who suffer from associated medical conditions (such as asthma, diabetes, arthritis, 

etc.) which have or are likely to have a long-term and substantial adverse effect on their 

ability to carry out day-to-day activities. Indeed, the EAT decision in Walker v Sita 

Information Networking Computing Ltd supports this position. The EAT decided that a 

tribunal wrongly held that an obese employee who suffered from numerous health problems 

was not disabled, simply because his constellation of conditions could not easily be 

attributed to a ‘recognisable pathological or mental cause’. 
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The Kaltoft case is a useful reminder that an obese person will not necessarily be disabled 

for the purposes of the Equality Act, but may be. Where an employee’s weight is causing 

problems at work, employers should consider whether the employee is likely to be disabled 

and if so, what reasonable adjustments, if any, could be made - as they would with any other 

disabled employee. 

Shared parental leave 

In the midst of other family-friendly changes, such as fathers (or those in a qualifying 

relationship) having the right to unpaid time off work to attend ante-natal classes, the key 

change in this area is the introduction of shared parental leave. On 1 December 2014, the 

Shared Parental Leave Regulations 2014 (SPLR) came into force. These apply to parents of 

babies due on or after 5 April 2015. Under the SPLR, eligible women can choose to shorten 

their maternity leave in order to enable their partners to take shared parental leave (although 

the compulsory maternity leave of two weeks after birth remains). Eligible parents can 

therefore share up to 50 weeks’ leave and 37 weeks’ pay between them. Similar rules will 

apply to adoptive parents. Mothers or primary adopters will be required to give their 

employers eight weeks’ notice regarding the end of their maternity/adoption leave and 

shared parental leave can be taken either all in one go, or in up to three blocks.  

There appears to be broad support for this change and surveys suggest that up to two-thirds 

of employees (both male and female) are interested in shared parental leave. Although few 

oppose shared parental leave in principle, many commentators question how often it will be 

used unless there are major societal changes, including a reduction in the gender pay gap. 

The Fawcett Society contends that the pay gap between men and women has risen in the 

last year to 15.7%. If this is correct, many families may be unable to afford for the primary 

earner to be on shared parental leave, given that shared parental pay will be the same 

amount as statutory maternity pay. Therefore, unless employers provide enhanced rates of 

pay in these circumstances the take up of shared parental leave is likely to be significantly 

higher in households where the woman earns the most.  

Many fathers may also be worried about how they will be perceived both within and outside 

the workplace if they opt to take shared parental leave. In Scandinavian countries, for 

example, co-parenting is said to be viewed more positively, but there remains a perception in 

many sections of UK society that parenting is mainly the preserve of women. It is therefore 

possible that we will start to see claims brought by fathers who have taken shared parental 

leave and have been subjected to the same sort of detrimental treatment for having done so 

as many women have suffered for having taken maternity leave, including hindered career 

prospects, being made redundant while an employer retains their replacement, etc. It seems 

likely that, unless senior executives, MPs and other potential role models set an example by 

choosing to take shared parental leave, more junior employees will be anxious about doing 

so. It’ll be interesting to see how employers grapple with this over the next year and what 

practical issues arise following its implementation. 

Zero-hours contracts 

The Small Business, Enterprise and Employment Bill is currently working its way through 

Parliament. Among its provisions are ones making exclusivity clauses in zero-hours 

contracts unenforceable and giving the Secretary of State power to make further regulations 
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to address any attempts by employers to bypass the exclusivity ban. Zero-hours workers will 

also be able to claim compensation in the employment tribunals for breach of the exclusivity 

ban provisions. For the first time, the Bill provides a definition of what is meant by ‘zero hour 

worker’, which although helpful is by no means perfect, and according to CIPD research 

would only cover a small proportion of actual zero-hour contracts in place.  

It is however unlikely that the proposed legislation will end the controversy surrounding zero-

hours contracts. The CIPD points out that such contracts have been unfairly demonised as, 

when used for the right reasons, they provide both organisations and individuals with 

flexibility. Unsurprisingly, many unions take a contrary view. The TUC contends that zero-

hours contracts signify the ‘growing casualisation’ of the UK’s workforce, whereby 

employees are being moved towards lower-paid and less secure forms of employment. 

Zero-hours contracts have been around for some time and are likely to be here to stay. 

Unfortunately, the proposed legislation is highly unlikely to satisfy detractors of zero-hours 

contracts, so they are likely to remain under the spotlight for the foreseeable future. If the Bill 

were to include a provision entitling casual workers to request a permanent contract after a 

certain number of years (as with the fixed-term employees), this may go some way towards 

pacifying those who contend that the use of such contracts is morally wrong. 

Other important changes and likely election promises 

Unison’s judicial review appeal against the introduction of tribunal fees was unsuccessful. 

Nevertheless this battle is far from over. Permission has been granted for Unison to appeal 

to the Court of Appeal. Given the dramatic reduction in the number of claims and the limited 

number of claimants who are able to claim fee remission, we await with baited breath the 

appeal and this matter will very much remain on the radar for 2015. 

Without the aid of a crystal ball it is difficult to predict at this stage what, if any, employment 

changes will be proposed in the run up to the election. However, I wouldn’t be surprised to 

see one or two employee-friendly changes announced pre-election. Perhaps there will be an 

increase to the National Minimum Wage or a proposal to offer those on zero-hours contracts 

some form of certainty. Only time will tell but one thing is certain – 2015 will remain a busy 

year for employers and HR professionals.  
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