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Employment law reform:
more consultation

The government has announced ‘new’ proposals to ‘streamline’ employment law and

‘reduce employment law red tape’. In many respects however the announcements from

BIS on Friday, 14 September are in fact re-announcements of measures already

contained in draft legislation. But we do now have some more details, albeit subject to

more consultation. In brief, the areas covered are as follows (further details can be

found in LawTracker under the sections headed Employment law

reforms, Employment tribunal reforms, and Enterprise and Regulatory Reform Bill.

Compensated no-fault dismissals

The controversial proposals contained in the by now infamous Beecroft Report for

introducing a fire-at-will regime have now definitively abandoned. This is not really

new as Vince Cable said he wouldn’t be taking these forward some months ago. The CIPD has

warmly welcomed their demise and Philip Henson, Joint Head of Employment Law at DKLM LLP,

commented: ‘Very few employment lawyers will be surprised that the radical proposal for

“compensated no fault dismissal” will be consigned to the dusty quarters of the House of Commons

library – no doubt bound together by the jagged off cuts from the government’s red tape challenge.

Those who trumpeted the idea of no fault dismissal as some sort of astounding catalyst for growth

should consider the thought-provoking statistic from the OECD - highlighted in BIS’s own call for

evidence paper -that, in regulatory terms the UK is joint second in the world (behind the US and

alongside Canada) for ease of individual dismissal’. Instead the government aims to make the

ACAS Code of Practice on Discipline and Grievances more ‘accessible’ for small businesses as

was flagged up in March 2012. ACAS has been asked to look at how procedures for poor

performance could be better distinguished from procedures for misconduct.

Unfair dismissal compensation

The government believes that the current maximum compensatory award for unfair dismissal has

led to unrealistic perceptions about the level of tribunal awards. There is already a provision in

the Enterprise and Regulatory Reform Bill allowing for the cap on the unfair dismissal

compensation limit to be reduced from the current £72,300. It could be set at an amount of

between one and three times’ median annual earnings (currently £25,882 - £77,646), or a number

of weeks’ pay (not less than 52 weeks) or the lower of these two figures. The amount could differ for

different types of employer. The government is now asking for comments on the level of any cap and

how it should be calculated. The proposed definition of pay would exclude benefits in kind,

discretionary bonuses and pension from the calculation of loss.

Most compensatory awards are nowhere near the current maximum: the median award last year in

unfair dismissal cases was around £5,000. Tom Walker, Partner at Manches, commented: ‘Is this

reduction justified by an excessive increase in the award in the year 2000 (to £50,000) and above-

inflation rises since, as claimed by the government, or will it just be cheaper for employers to

behave badly? In our view, this will encourage individuals to submit claims to which the cap does
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not apply, for example discrimination or whistleblowing, which are often more complex, time-

consuming and expensive to defend than ordinary unfair dismissal claims’.

Settlement agreements

The Enterprise and Regulatory Reform Bill already contains provisions which will rename

compromise agreements as ‘settlement agreements’ and give employers the freedom to discuss with

an employee a suggested settlement even where there is no existing dispute and not have those

(‘protected’) conversations referred to in any future unfair dismissal claim.

The government is now consulting further on this and has proposed that there should be a standard

settlement agreement (with model letters and guidance notes) along with a new ACAS code of

practice and guidelines tariffs to help each party.

Mike Emmott, the CIPD’s Employee Relations Adviser, commented: ‘The reality is that

employment relationships sometimes don’t work out and compromise agreements can be used as a

quick, face saving way out for employees and employers ... we will be responding to the

consultation to ensure that settlement agreements can’t be used as a first port of call by employers

simply because an employee’s “face doesn’t fit”. Employers need to understand that there is no

substitute for good performance management practices and settlement agreements will do nothing

to protect them from discrimination and constructive dismissal claims if they act improperly’.

Alex Bearman, Partner at Russell-Cooke Solicitors, commented: ‘Many employers will welcome a

change in the rules which means that, where things are not working out, they can offer a

termination package without being accused of forcing the employee out. At the moment, some

employers are too scared to make the first move with the result that a dispute rumbles on where it

could have been settled quickly and amicably if an offer had been put on the table. However, there

could be scope for abuse in circumstances where staff are badgered to leave with a derisory offer

and eventually feel that they have no option but to go’.

TUPE

Last year BIS initiated a ‘call for evidence’ on TUPE clearly believing that the regulations are overly

bureaucratic and ‘gold plate’ the Acquired Rights Directive on which they are based. An interim

response has now been published which identifies a number of issues on which the government may

consult in due course, although the government admits that it’s freedom of movement here is much

constrained by EU law.

Further tribunal reform

A consultation has been started on the recommendations made in July 2012 by Mr Justice

Underhill on various reforms to tribunal rules and procedures. It includes, among other things, a

new draft claim (ET1) and response form (ET3) and proposals on how judges could dismiss weak

cases more easily and reduce the number of preliminary hearings.

Some blog reactions

Some trenchant and incisive comments:

'Using settlement agreements to diminish workers’ rights'

'Change for change’s sake'

'Vince Cable’s employment law consultations'

'Employment law reforms: back to the future?'

'Groundhog Day'

Still to come

In case employers think that the above reforms are all that’s on the employment law agenda, we’re

still waiting for more details and what the government intends to do about the following:

amending the law on collective redundancies (the consultation on which closes on 19

September)

the promised extension of flexible working and a new system of shared parental leave

amendments to the Working Time Regulations to cater for annual leave and sickness issues

gender pay discrimination and equal pay audits where a further consultation has been promised

various Equality Act reforms including the abolition of provisions on third-party harassment,
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wider tribunal recommendations, and discrimination questionnaires
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