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Sickness dismissal: no link between reasonableness of investigation and 
employee's length of service 

A tribunal was wr ong to find that an employer should have followed a particular 

procedure as regards medical enquiries before dismissing an employee who had 

been off sick for a year. And while it may be reasonable to take long service into 

account when deciding to dismiss, length of service is irrelevant when considering 

the reasonableness or otherwise of the employer's in,·estigation. 
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fiTi share 
11r Sharp had worked for Dundee City Council (DCC) as a joiner for 35 years befor e 

his ·capability' dismissal in September 2009. He'd been off work \\i th depr ession 

and anxiety since September 2008 and at the time of his dismissal he was not fit t o r eturn t o 

work. In October 2008 ~lr Sharp started counselling and he still recei,ing it when he was 

dismissed. He was referred to an independent occupational health (OH) serd ce used by DCC 

in January 2009. Regular reports from OH said that he was unfit for work, was getting the 

right treatment and would continue to be off sick. After each OH report ~lr Sharp was asked to 

a meeting \\ith DCC to re,iew his progress. One such meeting took place on 12 August 2 009 

and ~lr Sharp had a sick note from his GP which would expire on 14 September . DCC ga,·e him 

a return to work date of 14 September and a letter ad,ised him that ·any period of absence is 

not conduci,·e to the efficient operation of the senice·. He was told he could appeal against 

this date but he didn't do so. He was redewed again by OH where a consultant physician 

ad,ised in a report of 14 September that :.Ir Sharp was impro,ing but would not be fi t to 

return to work immediately. The OH physician did not consider him permanently 

incapacitated and thought that he should be able to return to work in between one and three 

months. ~lr Sharp didn't return to work on 14 September as requested. He \\·as called to a 

meeting at which he was warned that dismissal was an option. Believing that there was little 

likelihood of Mr Sharp returning in the near or foreseeable future and that a line had to be 

drawn, DCC dismissed him on the grounds of capability. His appeal was dismissed. A tribunal 

found Mr Sharp's dismissal to be unfair and DCC appealed. 

The EAT allowed DCC's appeal. As regards the applicable law, it said that in cases of ill health 

an employer must consult with the employee and consider the medical evidence. This does 

not require a higher standard of enquiry than is required in a misconduct case, nor are any 

particular procedures r equired. \\nat is more, as was stressed in DB Schenker Rail (UK) Ltd, 

the decision t o dismiss is a management, and not a medical, one. 

The tribunal had set the bar too high in deciding that because there was further enquiry which 

could ha,·e been made by DCC, this made ~lr Sharp's dismissal unfair. Such further enquiry 

would not in any e\•ent hat·e gi,·en a more accurate indication of when ~lr Sharp was likely to 

return to work. By adopting a technical and o,·er-analytical approach the tribunal failed to 

stand back and ask whether DCC had consulted "ith :\lr Sharp (to which the answer was ·yes, 

repeatedly), had carried out a reasonable im·estigation and had a reached a reasonable ,;ew 

on the issue of whether or not it was reasonable for them to wait longer before deciding 

whether or not to dismiss. There is no absolute rule that. in the case of sickness absence, 

dismissal \\ill be unfair unless the employer has sought and obtained all Telet·ant' facts. That 

begs the question of what, in any particular case, is relet·ant and that is something on which 

reasonable employers might reasonably differ . f urther, the ot·erall fairness of a decision to 

dismiss is not determined by reference to whether or not there was something else that an 

employer might ha\'e done that might ha\'e produced a different result. To approach matters 

as if there was such a rule involves the risk of too high a hurdle being set for the employer to 

overcome. 

The tribunal was also influenced, when deciding whether DCC had carried out a reasonable 

investigation, by the fact that Mr Sharp was a long-serving employee. This was irrelevant . An 

employer is not obliged to carry out a more detailed investigation in the case of a long-serving 

employee nor is he entitled to carry out only a casual in,·estigation in the case of an employee 

whose length of service is short. An employee "i th only 2 years' service would, in Mr Sharp 's 

position, have been entitled to the same le,·el ofim·estigation as in ~lr Sharp's case and Mr 

Sharp was not entitled to extra im·estigation because of his 35 years' seni ce. 

Dundee City Council ,. Sharp 

Comment 

Edward \\'anambwa, a partner in the employment team at Russell-Cooke solicitors. 

comments: ·This decision provides helpful guidance for employers who are considering 

whether to dismiss an employee on long-tenn sick leave. However, there is no "one-size-fits­

all" solution for establishing w hat constitutes a reasonable "waiting period" or 

inves tigation. Therefore, employers should consider each instance oflong-tenn sick leave on 

a case-by-case basis. Of course. the procedures that should be follow ed are only one part of 

a matrix of relevant f actors that should be considered when contemplating dismissing an 

employee on long-term sick leave. Other factors that should be considered before dismissing 

include: 

0 whether the absence is caused by a disability, in w hich case the law relating to 

"reasonable adjustments" will need to be considered, irrespective of length of service 
0 w hether the absence is caused by work-related stress and, if so, how best to manage the 

risk of a negligence claim and comply w ith the duty of c.are owed to the employee 
0 w hether the employee is covered by a permanent health insurance policy and, if so, how 

to proceed giuen that dismissing the employee before establishing whether there w ould 

be an entitlement to PHI cover if they remained on sick leaue, or whilst already in 

receipt of cover, could entitle the employee to bring a potentially very high-value 

breach of contract claim .for having been w rongfully deprived of benefits under a PHI 

policy. In some cases, it is necessary for employers to keep an emp loyee "on the books" 

for a potentially very long period to avoid a breach of contract claim·. 

A dditional resources 

o Checklist - Intermittent short-term absences 

o Checklist - Long-term ill health 
0 Sickness and sick pay section of Policies and Documents for t·arious specimen letters, 

contract clauses, forms and policies and procedures 
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