
 

Court gives thumbs up for family arbitration 

On 14 January 2014, The President of the Family Division, Sir James Mumby, in reference 
to the S v S divorce case announced that the family court fully supports arbitrated cases; 
and also encourages any future arbitrated cases to be dealt with in the same way, speedily 
with a considered approach. 

The divorce case 

The facts of S v S divorce case were not particularly unusual. The couple had been married 
for 27 years with one child aged 19 and had joint assets worth between £1.5 and £2 million.  
The couple separated in 2012, had a decree nisi (date of the end of the marriage stated by 
the court) pronounced in early 2013 and agreed to have their financial matters arbitrated in 
June 2013; with a final award being made by the arbitrator on 7 November 2013. 
Subsequently the couple’s representatives submitted to the court on their behalf a Consent 
Order (document finalising the award) which came before Sir James Mumby for approval. 

What did Sir James Mumby say? 

In his opening remarks the Judge said “there is no doubt the court should approve this 
Consent Order”. The Judge also wanted to use this opportunity “to give guidance to all the 
family courts about the proper approach the courts should adopt to such applications.” 

In summing up his views he acknowledged that there had been increasing recognition where 
couples or families had reached agreements between themselves, plus referred to Lord 
Justice Thorpe’s description of such agreements being of magnetic importance in many 
cases. Judge Mumby also recognised the rising importance of other means of dispute 
resolution from mediation to the collaborative family law process and was supportive of 
adopting further procedures to speed up the approval of these types of agreements. He 
added that the court should give emphasis to the autonomy the couples had in reaching their 
own agreement.  

Looking specifically at the way in which the arbitration scheme has been set up and  
designed, Judge Mumby also felt compelled to say: “An arbitrational award is surely of its 
nature even stronger than a simple agreement between the parties.” Therefore where a 
Consent Order is founded on an arbitration award under the IFLA Scheme (the Institute of 
Family Law Arbitrators), the Judge should approve it and only in rare cases would it be 
appropriate not to. The reason for this is that whilst he recognised that a Judge is not a 
rubber stamp, the combination of (a) the fact that the couples agreed to be bound by an 
arbitration award, (b) the fact that there has been an award which the Judge will of course be 
able to study and (c) the fact that the couples are putting the matter before the court by 
consent, makes them more likely to be approved.  

Additionally, if a person wishes to resist the arbitration award (for a reason not based on the 
limited grounds of challenge of appeal permitted under the Arbitration Act of 1996), then a 
robust approach was recommended to quickly bring this matter to the court’s attention. He 
added: “Where the attempt to resile is plainly lacking in merit the court may take the view 
that the appropriate remedy is to proceed without more ado summarily to make an order 
reflecting the award and, if needs be, providing for its enforcement.”   
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In his final comments he recognised that arbitrators were deciding disputes in accordance 
with the law and that the objective must be to achieve a fair outcome between the couple. 
This included no discrimination between dealing fairly with the husband and wife. 

What does this mean for family arbitration? 

This is the strongest support the court has given to date for family arbitration. This now 
means that arbitration is on the mainstream map of options to be considered when a couple 
separate. 

There are many advantages to using arbitration which became apparent in this divorce case. 
For example, the case was dealt with within a very short space of time compared to the 
length of time it would have taken to go through the court process, the couples’ privacy was 
maintained, plus they had the full support of the court at the final stage. So, it is anticipated 
that arbitration will be used in many financial disputes in future as it can provide a swift, 
private and cost-effective solution. 

If you require any further information about arbitration, please contact Fiona Read (Partner 
and Arbitrator). Click here to see the judgment. 
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