
 
 

Asset Transfer 

 

Advocates of “asset transfer” (transferring assets from public or local authorities to 
community organisations) have often expressed the view that the restrictions often placed on 
the use of assets following transfer are of dubious value, because they inhibit the flexibility of 
community organisations to use their assets. It is however questionable whether relaxation 
of controls will always primarily benefit the community given the risk of the total loss of the 
asset for community use if the community organisations go under or cease to perform their 
obligations in a satisfactory manner.   

Traditionally the mechanisms for enforcement of asset transfer restrictions have been 
through the use of long leasehold/tenancy arrangements or by transferring the freehold to 
the community subject to a contractual set of grant conditions, including a “clawback” 
arrangement, secured by a mortgage. The original transferring authority will be in the driving 
seat as the landlord or holder of the mortgage.    

The tools that are used are traditional private law commercial relationships, designed to 
preserve the purely economic value in capital assets. Breach of a mortgage condition, for 
example, gives the transferring authority the right to sell the property or appoint a receiver to 
manage it.  Breach of lease obligations gives rights for a landlord to terminate the lease by 
forfeiture.  

The community organisation will therefore be penalised by removing the asset from 
community ownership and management if certain defined objectives are not met. This does 
not fit comfortably with the idea of asset transfer as a joint venture between the transferring 
authority and the community organisation, where the community organisation takes 
responsibility to use the asset creatively for the benefit of the community. In many cases the 
arrangements have the appearance of a long-term service-level agreement with little 
flexibility to change with time and surrounding circumstances.  

Using governance relationships can also be unsatisfactory. A transferring authority may seek 
to influence the operations of a community organisation by reserving places on the trustee 
board, or through membership, or otherwise by having a role in the selection of trustees.  
However by law a charity trustee must act independently in furtherance of the charitable 
objectives, which themselves cannot favour the interests of any party other than those 
specified as beneficiaries, or those who indirectly benefit from the charity’s activities.  

Directors of Community Interest Companies and other non-charitable companies established 
for purposes rather than for the benefit of their members are also legally bound to pursue 
those purposes to the exclusion of the interests of external bodies. Directors of co-operatives 
will be obliged to look after the interests of the membership, rather than any other party such 
as a transferring authority.  



The natural solution would appear to be a statutory external evaluation or inspection body, 
such as those with responsibility for certain care and education services.  We are in a 
political environment where regulation is out of favour and its extension to the appropriate 
use of community assets is unlikely to come about.  It appears that for the foreseeable future 
asset transfer negotiations will have to struggle with legal mechanisms that are not really fit 
for purpose. 
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