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Get ready for the new E|A reglme

The environmental

developers 1o be

By 16 May 2017 we will

see a revised version of

the enviranmental impact
assessment (EIA) regulations
corme into force - derived
from the revised ElA Directive
(2004/52/EU), which reguires
member states ta have
fransposed it info domastic law
by this kMay.

The types of project that will
nieed an EIA are not changing.
Schedule 1 projects will
automafically rarmain as El4
development, However, in
respect of Schedule 2
developments — which anly
become ElA development if
there are likely significant
affects by reference to cerfain
prescribed thresholds and
criteria = mitigation will now be
capable of being taken info
account when deciding
whether there will be likely
significant affects.

Mitigation measures
Thie curment screening rukas only
require a plan. description of
the development and any other
Information the developer
wishes To provide, However,
the government propaoses to
Increase the amount of
information required and
standardise the approach.
Information on the
enviranmental aspects likely 1o
be affected are reguired, as
well as information on
proposad mitigation, This
provides an opportunity for
applicants to provide sufficient
infarmation 1o the loca
planning autharity (LPA) ta help
reduce the numiber of its
schemes that are subyject fo ElA
This change to allow
applicants to incorporate
rnifigation measures will
increase burdens on the LPA ar
aftime when they are already
suffering from severe
budgetary constraints. The LPA
will be tasked with having fo
consider the likely influence of
the proposed mitigation
measures in the screening
request and decide whather
they are sufficient fo negate the
need foran ElA. As a result of
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this, we could see risk-averse
LPAs granting positive screening
opinions requinng ElAs where
parbaps the mitigation
measures should have reduced
environmental effects to below
a significant level, Any such
sereening oginion must be
Justified in a publicly availabla
decision; the applicant will have
the option of trying to get it
reversed by applying fa the
secrefary of state for a
screening directon,

Alternatively, if the LPA s able
o saurce campetant acvisers
who are fully confident in the
mitigation measures after
appropriately crifiguing them,
then there is the opportunity for
a streamlined application
process where mitigation has
been successfully designed
into the scheme from the
outset, HMowewver, this does not
prevent a third party apelying
to the secrefary of state asking
for a screening direction. Either
way, there is likely to be an
increase in requests for
screening directions from the
secretary of state, which can
provide a relatively fimely
second bite at the cherry for
applicants,

For those schemes where
mitigation is key to a dedision
that a scheme is not EIA
development, the LPA will
need fo secure approphate
monitoring 1o ensure thea
measures are achieving their
aims. It s suggested that
condifions or planning
alfigations will also need to set
autwhat is required if
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manitonng shows mitigation ta
be failing, eg cessafion of
operaions, reduced
operations, efc, Applicants can
be proactive and suggest the
same with their application 1o
provide the confidence it wil
be delivered,

Applicants should also e
aware that there will be a new
requirement on LPAs to take
these changes into scoount
when making enforcement
decisions. This could come infa
play whera an LPA decided that
a proposal was not EIA
development based on
ritigation, and then if that
mitigation did not achleve its
assessed alms, this new
provision would weigh in
favour of any breaches of
relevant canditions being
enforced against. Third parties
could seek fo use this when
requesting LPAs 1o fake
enforcement action,

Third-party challenges

In terms of imescales, the
proposed changes refain the
21-day deadline for the
screening opinion ta be
produced unless agreed
otherwise, If is expected thal
the provision for an extension
1o 90 days, if agreed with the
apphcant, will be heavity utilised
iman attempt to make a sound
and defendable decision.

Local community groups will
likety make their presence falt
as thay make representations
during the screening process.
Even if the LPA issues a negalive
SCresning apinion, properhy
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aclvised and well-funded
groups have an opporfunity to
make a successful application 1o
the secretary of state where
they beliewve that an LPA has
erred, especially where it has
redied on what it may perceive
as ambitious and complex
mitigation measures proposed
by the applicant.

The key will be whether or
nal, even with mitigation,
effects rernain likely and
significant. If the secretary of
state supports the LPA by
issulng a negative screening
dinection then a judicial review
could be sought, Any such
application should be made
within six weeks of the
screening decision, Recent case
lena hixs suggested thal making
an application after the grant of
planning permission may be
T late, Third parties will alse
be able to challenge the LPA'S
screening apinion it it pravices
no (orimproper reasoning to
support its decision,

Othar things 1o note

If an ElA is reguired it will have
to be prepared by "tompetent
experts”. There is no defintion
in the draft regulations, and
therefore there may be some
early challenges to test this new
concept. If an EIA is required
thera are also changes to the list
of ervironmental factors to be
considered as part of the EIA
Process,

Finally, the transitional
arrangerments fram fhe current
to new regime are important
- if you screen or have scoped
your EIA praject before 16 May
2017, then the current regime
applies. If the project is
screened after that date, it is the
new regime. The date of the
submission of the actual EIA s
not relevant. As can be
appreciated from the above
considerations, it will be
important to consider whether
ornotitis helpful to your
project to get it screensd
before the ey date,
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