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Fight the good fight
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T he number of older children 
with complex needs known to 
children’s services departments 

has dramatically increased over recent 
years. According to the Children’s 
Commissioner’s 2019 stability index 
(see: www.legalease.co.uk/stability-
index-2019), there was a 25% increase  
in the number of children in care  
aged 16 and over from 2013/14 to 
2017/18 and a 21% increase for  
children over 13. As a result, 23% of 
children in care are now aged over 16 
and 39% are aged between 10 and 15.

Commenting on these numbers, 
the Children’s Commissioner Anne 
Longfield highlighted that these 
children experience more instability 
than their peers outside the care 
system and are at risk of exploitation 
in care. Teenagers, as they gain in 
independence and autonomy, can be 
particularly at risk, especially when 
they are making the transition from 
being looked after by the local authority 
to living independently as young 
adults. A recent BBC story described 
the problems and risks facing teenagers 
in unregulated (and if the child is  
under 16, unlawful) ‘supported 
lodgings’ placements (see: www.
legalease.co.uk/teens-in-care).

This article considers some of 
the legal and practical issues for 
practitioners to consider when 
representing and advising teenagers 
who are or have been in care, or 
their families, to help ensure they are 
receiving the support and services  
they need. A familiarity with the  
detail of local authorities’ duties to 
teenagers in care and to care leavers is 
important in order to advise clients  
and scrutinise care plans on their 
behalf. This summary is not intended  

as a complete overview of the laws  
and regulation in this complex area.

Legal background
The history of codifying support for 
children and young people in and 
around the care system has over 
the years placed emphasis both on 
preventative support with the intention 
of enabling children to remain in their 
families, and providing a framework  
of support for those who cannot. 

Although the ethos of the Children 
Act 1989 (ChA 1989) in many respects 
emphasised prevention, over the last 
decade factors including the reaction to 
a number of high-profile cases where 
children were abused at home, coupled 
with shrinking resources available 
to support families, have driven the 
increase in numbers of looked-after 
children. 

Practitioners will be familiar with 
the statutory and regulatory framework 
which sets out local authorities’ duties 
to children in care and in terms of 
support for teenagers aged 16 or over 
who are approaching adulthood. These 
young people may be transitioning to 
independent living or higher education, 
and may be entitled to the provision 
of services by the local authority up to 
age 25.

The starting point for establishing 
local authorities’ duties to looked-after 
children is ss17-24 and Sch 2, ChA 1989. 
Practitioners should also be familiar 
with the Care Leavers (England) 
Regulations 2010, SI 2010/2571. 
Guidance on duties to young people 
transitioning out of care is set out in the 
statutory guidance Children Act 1989: 
transition to adulthood for care leavers 
(Volume 3) (see: www.legalease.co.uk/
care-leavers).
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‘Vulnerable children 
entering adulthood need 
specifically tailored support 
and protection to ensure 
the daunting prospect 
of independence doesn’t 
push them further towards 
groups preying on children.’

Sarah Richardson, James Sandiford and Natasha Kirk examine 
the support available for vulnerable teenagers, whether they 
have been ‘looked after’ children or not 
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In care proceedings for teenagers, 
‘leaving care services’ is sometimes 
discussed and considered in broad-
brush terms, but the detail of exactly 
what kind of leaving care services,  
and which teenagers are eligible for 
such services, is important. 

The key definitions that determine 
eligibility for services are those of 
‘eligible child’ (Sch 2, para 19B, ChA 
1989), ‘relevant child’ (ss23A-23B, ChA 
1989), ‘former relevant child’ (ss23C, 
23CZA and 23CA, ChA 1989) and 
‘qualifying care leaver’ (s24, ChA 1989). 

Which of these categories will apply 
to a teenager depends on whether they 
are currently, or previously, looked 
after and the time for which they have 
been, or were, looked after. If the period 
for which they were looked after was 
less than 13 weeks since the age of 14, a 
teenager will be a qualifying care leaver 
and therefore eligible for limited services 
only, whereas the other categories 
involve entitlement to a much greater 
range of services. These can include 
accommodation and maintenance for 
16 and 17 year olds and assistance 
with accommodation for young adults 
aged between 18 and 21 (or 18 and 25 
if still in full-time education). Other 
services include the provision of a 
personal adviser; a needs assessment; a 
pathway plan; financial support to meet 
education, training and employment 
needs; and help with living costs.

Additionally, s2, Children and  
Social Work Act 2017 requires local 
authorities to publish information 
about the services they offer to care 
leavers in order to discharge their 
functions under ChA 1989. 

Acknowledging the artificiality 
of a local authority’s care of a child 
ceasing abruptly at age 18, in contrast 

to what often happens within a family, 
the Department for Education (DfE), 
Department for Work and Pensions  
and HMRC published guidance on 
‘staying put’ arrangements in 2013. 
These enable young adults aged 18 or 
over to remain living with their former 
foster carers (see: www.legalease. 
co.uk/staying-put). Similar to other 
duties and support for children leaving 
care, a staying put arrangement can  
last until the young person is 21,  
or 25 if they remain in education. 

For looked-after teenagers who  
are not living with foster parents,  
the BBC story highlights the problem 
of placements in unregulated 
accommodation, often termed 
supported living or semi-independent 
accommodation. Section 23B, ChA 
1989 requires local authorities to 
provide ‘suitable accommodation’ to 
relevant children, such accommodation 
defined in Reg 9(2), SI 2010/2571. 
Accommodation of this kind can of 
course be appropriate and beneficial for 
some young people when transitioning 
from local authority care to adult life. 
However the accommodation is what 
it says – it is ‘supported’ and is not 
‘care’. The problem identified in the 
BBC story is the placing of children and 
young people who require care, rather 
than support, in such accommodation; 
the quality of the accommodation; and 
the level of support that is actually 
available. Supported living placements 
are not regulated by Ofsted, in contrast 
to provisions providing care to children 
and young people which are. When 
advising on proposals for supported 
accommodation, it is important to 
distinguish between those young 
people for whom it may be suitable  
and those who in fact require care. 

When representing teenagers or 
their parents, while the family court 
does not have jurisdiction to make 
orders for the provision of services 
discussed above, pressure can be 
brought to bear on local authorities 
to care-plan robustly and thoroughly 
before proceedings are disposed. It is 
also important for clients to have an 
awareness of what their rights are and 
what their expectations should be in 
terms of future support and services.

Difficulties facing older  
children in care
How then do we see these duties apply 
in day-to-day practice? For family 
practitioners, the statistics set out at the 
beginning of this article are unlikely 
to be surprising, given the steep rise in 
the number of care proceedings being 
issued over recent years, and more 
children than ever ending up subject to 
care orders made under s31, ChA 1989, 
thus requiring long-term placements 
outside of their birth families. Coupled 
with this, there is a significant cohort 
of young people accommodated by 
local authorities who have not been 
placed through care proceedings and 
are instead accommodated pursuant 
to s20, ChA 1989 for short breaks and 
sometimes longer term placements. 

What can legal professionals and 
the courts do for children whose age 
and experiences mean they require 
significantly better than average care? 
Adoption is rarely an appropriate 
consideration for older children who 
cannot live with their families. They 
have often experienced prolonged 
periods of neglectful care, trauma, or 
both, leading to complex needs. This 
makes them harder to place if, at the 
conclusion of care proceedings, the 
court determines they cannot safely 
return to their families. As a result, 
long-term foster care or a residential 
placement are often older children’s 
only options and finding a stable long-
term placement is challenging. Long-
term foster carers often have children of 
their own or other children placed with 
them under care orders. The reality 
is that older fostered children with 
complex emotional and behavioural 
needs, who have already experienced 
trauma and instability in their home 
lives, will require a high level of 
supportive parenting from their carers, 
the time for which is not always in 
great supply in busy foster placements. 

Meet Emma, 16 years old and soon to be 17. Her three siblings are much younger and 
being cared for by their maternal grandmother during the week and their father on 
the weekends. Emma has been living with her mum who has signed a strict written 
agreement with the local authority, but her mum has now been offered a six-month 
rehab placement. Emma has been left at home until now to make her own way in the 
world as best she can. As her mum gets ready for rehab, Emma keeps wondering, 
what is to happen to me? Although not a ‘looked after’ child, her needs are shortly to 
become very similar to a care leaver’s as she will be facing her late teenage years for 
at least six months without a home or a family in a position to prioritise her needs. 
She has complex needs, is self-harming and has an eating disorder. She gets through 
the day by smoking cannabis, is often alone late at night and is clearly at risk of sexual 
exploitation. Can we ensure the system will support her as she transitions into living 
independently as a young adult? 

Case study
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As care practitioners, we don’t 
often see the outcome of a failed 
foster care placement. Once final care 
orders are made and children enter the 
care system, if their foster placement 
subsequently breaks down the case 
does not usually return to court. The 
local authority’s corporate parental 
responsibility remains in place and 
it is for the local authority to make 
alternative plans for children without 
recourse to the court. Children don’t 
have solicitors to help them understand 
where they will be going next, nor does 
the court have oversight and a final say 
over the final placement for a child. It 
falls instead to the child’s social worker 
to be both the child’s voice and the arm 
of the state exercising the corporate 
parental responsibility bestowed on 
them by ss31 and s33, ChA 1989.

This context accentuates the critical 
and often underappreciated role 
that can be played by independent 
reviewing officers (IROs). The statutory 
guidance set out in the Department for 
Children, Schools and Families IRO 
Handbook is a useful resource that is 
worth reading (see: www.legalease.
co.uk/iro-handbook).

In the BBC article, a young adult 
care leaver explained how he had 
experienced more than 20 foster carers 
and 20 social workers growing up. The 
impact of this revolving door situation 
on children is destabilising. When 
a child is experiencing a placement 
breakdown, in circumstances where 
they are likely to have their contact with 
their birth family limited, ideally they 
will have a constant figure in their lives 
in their social worker. If that relationship 
is also subject to repeated ‘breakdowns’ 
when social workers change, these 
children are likely to seek reassurance 
and belonging from individuals 
and groups who will prey on their 
vulnerability for their own gains.

The president of the Fostering 
Network is also quoted as warning that 
the current situation is ‘unsustainable’, 
that children ‘are being denied the 
chance to put down roots, to feel part of 
a family and to settle at school’ and that 
‘it is not surprising that they are often 
the ones most at risk of exploitation’. 

Care practitioners are increasingly 
familiar with children at risk from 
county lines gangs and sexual 
exploitation. Often these are triggers 
for care proceedings when there is 
perhaps a lack of reasonable protection 

or supervision from their parents, 
or because they are beyond parental 
control. But it is not enough to simply 
remove a child from a harmful home 
environment. What happens next is just 
as, if not more, important. For many 
teenagers who come into the care system 
for these reasons, their behavioural 
needs at the point of becoming looked 

after mean even long-term foster carers 
can’t be located and children are placed 
in residential care homes with other 
children who face similar challenges. 
There is a severe shortage of appropriate 
care homes meaning children can often 
find themselves placed hundreds of 
miles away from their communities 
and families and indeed from their 
social workers. A lack of local authority 
resources means many of these homes 
are agency run and underfunded. The 
problems become more complex when 
teenagers move into adulthood, often 
without sufficient skills needed to 
navigate the adult world in scenarios 
where they are forced to become 
independent much earlier than children 
who remain supported by their families 
into early adulthood. As set out above, 
local authorities’ duties to children don’t 
disappear as they reach adulthood, but 
the reality for many of these children 
is that for various reasons, including a 
lack of resources, their needs as young 
adults are not being met adequately. 
Vulnerable children entering adulthood 
need specifically tailored support and 
protection to ensure the daunting 
prospect of independence doesn’t push 
them further towards groups preying 
on children without a strong safety 
network.

A DfE spokesperson is quoted 
in the BBC’s article as saying ‘Every 
young person should have as secure 
and stable an upbringing as possible 
– regardless of their circumstances or 
background’, and that a new national 
programme, backed by £2m of funding, 
has been established to help local areas 
protect young people from being taken 

advantage of by criminals or county 
lines gangs, with work being done 
to reduce the number of out-of-area 
placements for children in care and to 
improve responses for dealing with 
missing people.

Whether this is enough remains 
to be seen, but if the government is 
to tackle this problem head on, it will 

need to look closely at the endemic 
issues at the root of why some children 
look for comfort outside of their own 
homes and indeed the foster homes 
and care homes they end up in. Older 
children in care need nurturing and 
protection in a different way to the 
vulnerabilities of young children,  
but in many ways they need it more 
acutely.

 
Conclusion
In our view, there is an existing 
legislative framework in place that, 
although not perfect, is broadly fit for 
purpose to ensure these vulnerable 
young people’s needs are met in 
difficult circumstances. It could be 
argued that the more pertinent question 
is not the efficacy of the existing 
legislation, regulations and guidance, 
but whether there is the political and 
administrative will to provide the 
resources needed for it to serve  
children and young people as intended. 

As for our case study, we were able 
to use all of the above to put pressure 
on the local authority to apply the 
same principles to Emma despite her 
not falling into the requisite definitions 
under ChA 1989, which goes to show 
how useful an understanding of the 
legislative and regulatory provisions 
can be. Our best efforts were used 
and her best interests were finally 
served when after much arguing on 
her behalf the local authority agreed 
to find her a place in supported living 
accommodation as they would a care 
leaver. She has also found a place on a 
college course and feels more confident 
about the future.  n

There is a severe shortage of appropriate care homes 
meaning children can often find themselves placed 

hundreds of miles away from their communities and 
families and indeed from their social workers.


