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however, there is no requirement to 
take the online test, and the registration 
requirement only applies if the drone is not 
a toy (meaning, broadly, that it is suitable 
for use by someone who is under 14).

Problems
From a property law point of view, difficult 
questions may arise about whether drone 
use might represent a trespass or nuisance. 
Drones with cameras fitted may give rise to 
privacy concerns. When complaints arise, 
how does one identify the operator or 
owner of the drone? 

trespass
The starting point for considering whether 
a drone flight could represent a trespass is 
the 1815 case of Pickering v Rudd (1815) 
4 Camp 219. In the year that the battle of 
Waterloo took place, Lord Ellenborough 
in the court of assizes was considering 
whether a board overhanging a neighbour’s 
garden by several inches was a trespass. He 
reasoned that the board was not a trespass 
because, if it were, then ‘it would follow 
that an aeronaut is liable to an action of 
trespass… at the suit of the occupier of 
every field over which his balloon passes 
in the course of his voyage’. That clearly 
couldn’t stand, in his view, and so the claim 
was dismissed. 

Fortunately, the law has developed since 
then and in the comparatively modern 
case of Bernstein of Leigh v Skyviews & 
General Ltd [1977] 2 All ER 902, [1978] 
1 QB 479, the court found that property 
owners are entitled to restrain a trespass 
into their airspace but only to such a height 
as is necessary for the ordinary use and 
enjoyment of the land. Therefore, an aerial 
photography company photographing 
houses from manned aircraft was not 
trespassing.

In Anchor Brewhouse Developments Ltd v 
Berkley House (Docklands Developments) Ltd 
[1987] 2 EGLR 173 the court had to consider 
a crane which over-sailed a neighbour’s 
land. The court drew a distinction between 
a fixed structure like a crane and a passing 
object like an aircraft. In the court’s view, 
a fixed structure could be a trespass even 
if the object was at a height above that 
which is necessary for the ordinary use and 
enjoyment of the land. Perhaps that case 
contributed to the Access to Neighbouring 
Land Act being enacted five years later.

As technological advances are made, the 
courts are presented with new challenges. 
The court in Pickering could not have 
conceived of small remotely-piloted 
aircraft capable of flying and hovering 
over other people’s land while recording 
high-definition video footage. The court 
in Bernstein probably couldn’t either for 

them for search and rescue missions. The 
potential for future applications is obvious: 
tentative steps have been taken towards 
using drones to deliver medical supplies 
to remote areas and it is only a matter of 
time, I suspect, before they are used to 
transport people. 

This future of drone-filled skies has 
not gone unnoticed and the RHC report 
(which has received broad support from 
Kwasi Kwarteng, Secretary of State for 
Business, Energy and Industrial Strategy) 
notes that drones currently operate in a 
regulatory environment largely designed for 
manned aircraft.

existing regulation is in its infancy
Current drone regulation comprises a 
patchwork of rules including the Air 
Navigation Order 2016 and some retained 
EU law. For a property lawyer, this corner 
of the law is especially obscure, and it 
is not the purpose of this article to give 
a detailed exposition of existing drone 
regulation. 

But, in summary, drone operations 
are categorised into three risk levels: the 
open category, the specific category, and 
the certified category. The open category, 
the lowest in terms of risk, applies to 
drones under 25kg. These drones must 
be operated within the line of sight, 
and not above 120m. They may not be 
operated within certain flight restriction 
zones around airports. Nothing may be 
dropped from them and they may not carry 
dangerous goods. 

Drones in the open category must be 
registered with the Civil Aviation Authority 
(CAA), and operators must take an online 
competency test. For drones under 250g, 

It is often assumed that regulation is the 
enemy of business and innovation. Too 
much regulation may add significantly 
to the cost of running a business, 

disproportionately affecting small firms, 
and discouraging new players from 
entering the market. A reputation for 
over-regulation may make a country less 
attractive for inward investment, affecting 
its international competitiveness—not 
something the UK can afford to risk in the 
post-Brexit environment.

But done well, regulation can provide 
certainty, create a level playing field, 
and ensure high safety standards are 
maintained. A report published recently by 
the Regulatory Horizons Council (RHC) 
argues that regulation can position the UK 
as a world leader in testing, developing and 
deploying drone technology.

the sky’s the limit
The use of drones (an umbrella term for 
all types of unmanned aircraft) is on the 
rise, both for commercial and recreational 
purposes. Technological advances have 
made drones cheaper and easier to operate. 
The use of drones for property inspections 
is now well established, and the emergency 
services have successfully made use of 

ed Cracknell charts a flight path for drone regulation

Drone regulation is not 
a zero-sum game

IN BRIEF
 fConsiders the many uses for drones now 

and in future.

 fLooks at existing case law and statute such 
as the Civil Aviation Act, and suggests nuisance 
rather than trespass may provide property law 
protection.

 fSets out parameters and direction for 
government regulation as usage of drones 
increases.
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that matter.
There is currently no authority on 

whether a drone flight, or series of drone 
flights, could represent a trespass. It is fair 
to say that most drone flights probably 
would not. A single flight above roof level, 
for example, probably does not enter 
airspace that is necessary for the ordinary 
use and enjoyment of land. A court would 
have little difficulty in following Bernstein 
in most cases. But what if a delivery 
company flew hundreds of drones over 
your garden every day? Or if a drone was 
flying or hovering below head height over 
your garden? 

nuisance
Perhaps the answer might be found in the 
law of nuisance? 

An actionable nuisance might be said to 
occur where activity by one user of land 
causes a substantial interference with the 
enjoyment of another’s land. 

Whether a nuisance claim would succeed 
in relation to drone use might depend on a 
number of factors including the following:

Location and character of area. Drone use 
might be more objectionable in a residential 
setting than in, say, an industrial area. 

Time of occurrence. Whether the flight 
takes place at night, or during working 
hours, for example.

Duration and frequency. In the context 
of drone use, a single short flight would 
probably not amount to a nuisance. 

Intensity. The court could consider not 
only the volume of the drone but perhaps 
also its pitch. Drones, as the name implies, 
might be thought to make a sound that is 
a nuisance despite not being especially 
loud. How close the drone is flying to a 
building might be relevant and perhaps 
also whether it is filming, though see below 
about the ongoing Tate Gallery litigation. 

Hypersensitivity. What counts is how 
a reasonable person would perceive the 
activity, not necessarily the impact on the 
actual claimant.

Intention. A court would probably be less 
likely to find a nuisance has been carried 
out if the drone is carrying out a reasonable 
activity, such as a building repair 
inspection. A flight calculated deliberately 
to cause annoyance is perhaps more likely 
to be actionable, but proving that intention 
might be problematic. 

supreme Court decision pending
The Court of Appeal in Fearn and others 
v The Board of Trustees of the Tate Gallery 
[2021] 1 All ER 60, [2020] EWCA Civ 
104 found that overlooking by visitors to 
the Tate Gallery’s viewing platform did 
not constitute a nuisance. By extension, 
the same principle might apply to filming 

by a drone camera although that could 
separately engage laws relating to data 
protection or harassment. The Supreme 
Court recently heard an appeal against 
the Court of Appeal’s decision so, when 
the decision is handed down in the New 
Year, this area of law should receive helpful 
clarification. 

section 76, CAA 1982
Aircraft, including drones, enjoy a 
statutory defence against trespass and 
nuisance claims. 

As long as they are complying with 
the Air Navigation Order, the flight of an 
aircraft over any property at a height above 
the ground which, having regard to wind, 
weather and all the circumstances of the 
case is reasonable, will not amount to a 
trespass or nuisance. 

“ Requiring drone 
users to obtain 
permission for 
entry into exclusion 
zones may prove too 
onerous”

Parliament could not have had drones 
in mind when they passed the 1982 Act, 
but it certainly applies to them. It is not 
clear at what height a drone flight would be 
unreasonable.

Proposed regulation
While the RHC made a number of 
recommendations in their report, its only 
recommendation on the impact on other 
land users is: ‘Utilising public engagement, 
the government should track privacy and 
noise considerations around increased 
drone use.’

A possible way forward is this:
	f All drones, regardless of size, to be 

registered with the CAA. This would 
be a simple matter of inputting details 
online, and drones could be incapable 
of use until registration has taken place. 
	f Drones to be capable of electronic 

identification. Members of the public 
could be entitled to apply to the CAA for 
contact details of the registered user on 
certain legitimate grounds, for example 
to pursue a nuisance claim. This would 
mirror existing rights to contact the 
DVLA for the details of the registered 
keeper of a vehicle.
	f Legislation to set a specified height 

above which a drone flight will not 
amount to a trespass or nuisance. 

That height might vary for different 
categories of drone and different 
types of land. 
	f Airspace exclusion zones to be 

designated, into which drones are 
physically incapable of travelling. This 
would include aerodromes as a matter 
of course, but could be extended to 
other sites. Potentially, all private 
landowners could be permitted to apply 
for an exclusion zone to a limited height 
above their property. Manufacturers 
could be compelled to build the 
exclusion zones into the programming 
of their drones, and to observe new 
exclusion zones as they arise.
	f A simple online process for obtaining 

permission to enter exclusion zones 
for legitimate purposes such as 
building inspections to be established. 
Permission could be automatic, without 
requiring any human intervention. The 
need to make the application would 
discourage casual trespasses and, if a 
nuisance were subsequently caused, 
the operator of the drone would be 
easily identifiable from the permission 
application. 
	f Guidelines to be published about 

the types of activity by a drone user 
that might amount to a nuisance. 
Circumstances might vary too much for 
prescriptive rules to apply, but a code of 
practice may assist.

These proposals are not without 
difficulties. The CAA would presumably 
need significantly increased capacity to 
deal with the volume of registrations and 
applications, although this could largely be 
automated. Requiring drone users to obtain 
permission for entry into exclusion zones 
may prove too onerous, particularly if there 
is a need to enter the airspace of several 
different landowners. 

Conclusion  
Case law has developed to address the 
problems created by the constantly 
evolving use of land and airspace and, 
in the absence of legislation, it will need 
to continue to develop to deal with the 
increasing use of drones. Much of the 
existing law is insufficient, but legislating 
for the many different types of drones and 
the different issues they can present is 
complex. While the suggestions made in this 
article may not be universally welcomed, 
it ought to be possible for legislation to fly 
a course between encouraging legitimate 
drone use and observing landowners’ 
rights. NLJ

Ed Cracknell, partner, Russell-Cooke (www.
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