
Want of knowledge and approval French-style, P.C.B. 2022, 1, 2-3

© 2022 Thomson Reuters. 1

Want of knowledge and approval French-style
Patrick Delas *

Case Comment

Private Client Business

P.C.B. 2022, 1, 2-3

Subject
Succession

Other related subjects
Legal methodology; Legal profession

Keywords
Drafting; Foreign language; France; Knowledge and approval; Notaries public; Validity; Wills

*P.C.B. 2  Under French law a holographic will is generally recognised as an effective disposition of the writer’s estate on
death. But a recent decision of the  Cour de cassation has upheld a challenge to such a will on the ground that the testator
did not understand the language in which it was written. 1   In doing so, the Court overruled an earlier decision of the Appeal
Court ( Cour d’appel). 2   Some readers, including this one, may have greater sympathy with the  Cour d’appel than the  Cour
de cassation in regard to this decision, and indeed with the deceased person’s sister who was disinherited by it. He left an
accurate German translation of the French document with it, and he could therefore be said to have understood perfectly what
the French one stated.

The facts
The would-be testator was a German national, habitually resident in France. He died in France, having drawn up a holographic
will in French, a language he did not understand, appointing his sister as his universal legatee. This would have the effect of
not including his surviving children, and he specified that they would be entitled to their réserve légale under French law.

The appeal court
To reject the children’s claim, the Cour d’appel of Chambéry stated that the will was handwritten in French, dated and signed by
the testator in compliance with the French holographic form of art.970 of the Code civil. The Court noted the existence of another
document, in German, entitled "Translation of the will" dated the same day. The German version included the appointment of
the sister as executrix (which was not included in the French version) and confirmed the gift of the disposable portion to her.

The Court acknowledged that the testator did not speak French and that the second document was not of his own hand, but that
it had been provided to ensure that he understood the meaning of the will. The Court stated that the discrepancies between the
French and the German versions did not result in any contradiction and that the appointment of the sister as executrix had no
effect on the scope of the gift. The testator’s consent was therefore not affected.

Cour de cassation
The Cour de cassation overruled the decision of the Cour d’appel.

Under art.970 of the Code civil, a holographic will is valid only if it has been fully handwritten, dated and signed by the testator;
it is not subject to any other form. *P.C.B. 3

However, the Cour de cassation stated that the testator had drawn up a document in a language that he did not understand and
therefore the instrument could not be regarded as an expression of his wishes and that the Cour d’appel has breached art.970
of the Code civil.
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The Cour de cassation upheld the argument raised on appeal by the testator’s children that in terms of testamentary provisions
(as generally) "form is only at the service of substance" and that its purpose was "to ensure the authentic expression of the
individual’s personal wishes".

Comments
In summary, writing in a language that one does not speak is not regarded as writing in the sense of testamentary formalism.
The same applies to copying a text whose technicality is beyond the writer’s understanding.

It is accepted that a will may be drawn up on the basis of a suggested (professional) wording, 3  but that is on the strict condition
that the testator is fully aware of what he is writing.

On the other hand, a will drawn up from a slavishly copied template will be disregarded. 4

Having said this, it does not matter what language the testator uses to write his holographic will, as long as he understands it.
French courts have already had the opportunity to confirm the validity of a holographic will drawn up in a foreign language
provided the testator has perfect knowledge of it, such as a will in Hebrew 5  or in English. 6

The testator in the present case should have been advised to reverse the process. Writing his will in German with a French
translation attached would have ensured his understanding. The testator could have asked a Notaire to record his last wishes in
a French authentic will, on the condition however that the Notaire and the witnesses spoke German. 7

The will was drafted on 25 May 2002 and other options have been made available since:

 (1)  Law 2015–177 of 16 February 2015 "on the modernization and simplification of law and procedures" now enables
a Notaire to execute a French authentic will with the assistance of a sworn translator. 8

 (2)  Under art.22 of the Succession Regulation (EU) 650–2012 the testator may have opted for German law to apply
over his succession as a whole and include his French estate in a German will.
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