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Employing senior staff with criminal convictions

Dear editor,

I was delighted to find a great candidate for  
a senior position at our charity. However, when 
carrying out a routine Criminal Bureau Check 
(CRB), I discovered she has a criminal record.  
The charity has a policy that we will not employ 
anyone with a criminal conviction. I have now 
learnt that her offence (theft) was committed 
when she was much younger. She had a very 
difficult childhood and lived on the streets for 
several years. I admire her for making a success 
of her life very much against the odds, although 
I wish she had told me about the offence and 
not left me to find out through a CRB check.
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Dear reader,

xxxxxxx 

Dorothy Dalton, editor

I have discussed the matter with the chair  
of trustees who is adamant we make no 
exceptions to the policy and is unwilling  
to ask the board to review this policy. I feel 
this is unfair and that in all circumstances  
we must use our judgement based on the 
charity’s values and not just follow policies 
blindly. What would you advise?

Yours sincerely,

A chief executive who believes policies 
shouldn’t be followed blindly
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Dear chief executive who believes policies 
shouldn’t be followed blindly,

The approach that should be taken towards the 
applicant for the post at your organisation will 
largely depend upon whether their conviction  
is ‘spent’ or ‘unspent’. 

A criminal offence becomes spent if a certain 
amount of time has elapsed since the crime  
was committed and the offender does not 
reoffend. The length of the rehabilitation period 
will depend on the sentence, but convictions 
resulting in a custodial sentence of more than  
30 months will always remain unspent. As the 
crime in question was a theft that occurred  
a long time ago it may now be spent. 

Under the provisions of the Rehabilitation of 
Offenders Act 1974 (the ‘Act’) it is unlawful not 
to employ an applicant due to a spent conviction 
and prospective employees are not obligated  
to disclose such convictions to employers. The 
purpose of this is to ensure that rehabilitated 
offenders are not prevented from gaining 
employment due to a minor offence in the  
past. However, there are certain exemptions  
to this rule, and an employer is permitted to  
ask an applicant to disclose information about 
both spent and unspent convictions if they are 
applying for a role that is an excepted or exempt 
post under the Act, i.e. working with children 
and vulnerable adults. 

Excepted or exempt positions are eligible for  
CRB checks. The system of checking and vetting 
prospective employees has recently changed,  
and CRB checks are now carried out through  
the Disclosure and Barring Service (DBS). If the 
post is exempt and a DBS check reveals a spent 
conviction that makes the applicant unsuitable 
for the role, the employer may decide not to 
employ them. 

However, the policy must be fair and not 
discriminate against those whose convictions  
are spent. The applicant’s suitability for the post 
should be considered as a whole, taking into 
account all available information, the nature  
of the offence, when it took place and whether 
the applicant’s circumstances have changed. 
There are other options to consider in relation  
to the employment of ex-offenders, such as 
drawing up a risk assessment and management 
plan for the applicant to ensure that adequate 
supervision and support is put in place. 

If the board has approved a proper policy to not 
employ those with unspent convictions it might 
wish to reconsider. Until it does, the policy will 
bind you unless the board has given delegated 
powers to make exceptions to the rule. 

If the trustees did decide to employ the applicant, 
you will need to disclose the previous conviction 
to your insurers. Insurance policies are contracts 
of good faith, and as a result any changes to  
the ‘material facts’ must be disclosed, even if  
a renewal form does not specifically ask about  
it. Failure to do so could result in the policy being 
invalidated. Spent convictions are not ‘material 
facts’ and you are therefore not required to 
disclose them to your insurers. However, the 
organisation should carefully consider whether  
to make a disclosure in light of the facts of this 
particular matter, if the applicant be taken on. 

This is a complex area of law, and further advice 
may need to be sought to ensure that the 
organisation is not inadvertently discriminating 
against rehabilitated ex-offenders. 

Yours sincerely, 

James Sinclair Taylor
Partner, Russell-Cooke LLP. 
James.Taylor@russell-cooke.co.uk


