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T
he Equality Act 2010(EA2010) came into force

on 1 October 2010, with the stated aim of

harmonisation of the 1009 list of previous Acts

an d regulat ions in th is area . The Act also made some

impo rtan t changesthat employers need to consider

when recruiting and managing staff.
The new definition of discrimination now covers

discrimi nat ion against an individual because they are

perceived to havea protected characteristic(race.
sex, disability, age, sexualorientation, marital/civil
partnership status, religion or belief) or because they

are associated with someone who has a protected

characteristic,which will widen the scope for legal

claims. EA2010applies to worke rs and employees and

th is willinclude casual and bank staff that might be

used by the organisat ion.

Disability an d h ealth
The provision that has had the mo st imm ed iate

impact on employers gen e rally ha s bee n s 60, EA

2010 which prohibits enquiries ab out disability an d

hea lth befo re an offer of e mployment has been

made. Suc h qu eries willonly be lawfu l whe re the

e mployer ca n show they we re made for a pe rmitted

purpose:

• assessm ent of the dut y to make reason able
adjust ment s;

• estab lishing whethe r the applicant can ca rry out a

function that is int rins ic to the job conce rned;

• mo nito ring diversity;
• whe re the re is an occ upationa l requireme nt to

have a part icular d isa bility;

• for the purposes of ta king po sitive action
permitted under ot her provisions of EA 2010.

Questions about sicknes s ab sence or health on

an appli cation form are now unlawful un less they

can be jus tified for one of these reasons.This new

provision also received some pub licity at the time of

its introduct ion, ens uring that job applicants we re we ll

aware of it.

Discrimination arising from disability was a new

claim unde r EA2010. Now, less favo urable treatment

bec ause of something that arises in consequence of

an individual 's disabili ty willamo unt to d iscr imination

un less the e mp loyer can justify their ac tions as

a propo rtionate means of achieving a legitimate

aim. Examples of such co nsequences willinclude

sicknes s a bse nce, inability to carry out some or all

duties or failures to comply with rep orting or othe r

pro cedures. As a result, decisions to commen ce

capability or disciplinary pro ceedings on the basis of

such cons equ e nces may am ou nt to less favou rab le

t reatment on the grounds of disability in some case s.

Employers mu st be ab le to show that the steps they

wish to take are a proport ionate means of achieving

a legitimat e aim to successfullydefend aga inst a
discrimination claim.

Hara ssment by third parties
Harassment of employee s by third pa rties because

of any of the protected characte ristics (listed above)

can give rise to an e mployme nt claim so e mployers

sho uld e nsu re that gr ievan ces about harassment from

clients, contractors or other thi rd part ies are hand led

carefully. In its Plan for Growth, the government

has proposed the re pea lof th is provision as par t of

a parce l of refo rms designed to reduce regu lator y

bu rdens.

The definition of harassmen t has also been

widened so that the re is no require ment that the

claimant actua lly possess th e pro tec ted chara cte rist ic

in qu estion . For e xamp le, an em ployee may make

direct hom ophobic co mm ents towa rds a co lleag ue,

witho ut any belie f th at the vict im is gay. Such

comme nts wou ld still amou nt to harassment related

to sexual orientation. Orga nisations whose principa l

work comes from se rvice co nt racts will need to
trea t com pla ints abo ut the conduct of clien ts,

funder s or local go ve rnme nt e mployees with

particular care.

Compromise agreem ents
Sect ion 147, EA 2010 was intended to replicate s 203 of

the Emp loyme nt Rights Acts 1996 (and othe r similar

provisions in othe r legislat ion) and provide the

same option for use of a com promise ag reement to

waive discriminat ion claims und er EA 2010 in the

same way. However, there is some ambiguity in the

way s 147 has been drafte d and so me argue that

the criteria set fo r th e independent leg al adv ice

that must be give n to the employee means that no

one ca n ca rry out this ro le, effect ively preve nting

employees from compromising any claims they may

have under EA 2010.

The gove rnment does not accept this view and

believes that s 147 simply replicates the old law and

compromise ag reements can be used as before.

Charities are generally continuing to use com promise

agree ment s as be fore and incorporating additional

safeguards in th e form of c1awback provisions and

warranties.
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Voluntary positive action
One of the most publicised elements of EA

2010 only came int o force on 6 Apri l 2011. This

provision gives employers faced wi th t wo equally

qu alified cand idates th e opt ion of favouring a

cand idate who has a protected characte rist ic and

is underr epresented in that particular workplace or

profess ion .

There has been some crit icism of the dra ft ing

and the amblq uity around th e meaning of "equally

qu alifi ed", While some employe rs may shy away

from the useof positive act ion, fearful of th e risk of

a discrim ination claim if t hey fail to meet the right

cr iteria, many charities, whic h are ofte n keen to

promote diversity and work wi th clients from a variety

of backgrounds, will be interested to explo re this

option.

For the vast majority
of organisations,

existing contractual
retirement ages

should be abandoned

service, the charity may maintain this ru le as long as

it fi rst imposed the restr iction before 18 May 2005

and has co ntinuous ly appl ied this ru le since that

da te.

Fundraising event s that are restricted to one sex

only can rely on a specific exemption under EA2010.

This allows charities to restr ict events that promote or

support the charity to one sex.

The com plete pro hibition on limit ing beneficiaries

on the gro unds of colour rema ins. If a charity has

such a restrict ion , th eir governi ng document sho uld

be read as defining the class of benefi ciaries as

people generally. Previously, different exempt ions

were availab le in different areas. In addi t ion to this

provision, specific exemptions in certain areas have

been maint ained.

Charit ies that currently restrict benefi ts to

members of a parti cular relig ion may be able to

rely on a separate exemption. If a charity makes

acceptance of a relig ion or belief a condition of

membership and accessto any benefit, facili ty or

Age di scrimination
EA 2010 orig inally preserved a specifi c exemptio n

for reti reme nt. Employers who foll owed th e

statutory retirement procedure correctly could ret ire

employees over the age of 6S withou t the risk of

challe nges on th e g rounds of age discrimination or

unfair di sm issal. From 6 April, the defau lt ret irement

age of 6S and the statutory ret irement proc edu re

was aboli shed.

This change is like ly to have a sign ificant impact

on charit ies as most o rga nisations in the volu ntary

and charita ble sec tor have a ret iremen t age. Charit ies

should review th is issue as a matter of urgency

and for the vast majority of organisat ions, existing

contrac tua l retirement ages sho uld be abandoned as

it is un likely that it will be just ified as a proporti onate

means of achieving a legiti mat e aim, which is th e new

stat uto ry test t hat must be met to j ust ify a ret irement

age.

The government is now considering whether the

prohibition on age discriminat ion in th e provision of

goods and serv ices in EA 2010 should be brought into

force and is cur rently consulti ng on th e exceptions

that shou ld be included.The consultation closes on 2S

May 2011.

The charities exemption
Charit ies can only restrict th e provision of a benefi t

or service to those with a particular protected

characteristi c if:

• th ey are act ing in pursuance of their charitab le

obje cts as set out in th eir governing docum ent ;

and

• the restr ict ion is a pro por tion ate means of

achieving a legi t imate aim or fo r the pu rpose of

prevent ing or compensates for a disadvantage

linked to the protected characterist ic.
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