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Early Conciliation 

 Mandatory from 6 April 
 

 Claimant contacts ACAS conciliator. Limitation period 

is suspended for 1 month 
 

 ACAS contacts Claimant and where they wish to 

attempt to settle, contacts respondent 
 

 Where both parties wish to conciliate, conciliator has 1 

month from receipt of EC form to facilitate settlement 

(period may be extended for up to 2 weeks if 

settlement likely) 



Early Conciliation 

 If the Claimant cannot be contacted or if either party 

does not wish to conciliate an EC certificate will be 

issued and claimant can present claim 
 

  If EC is successful a settlement agreement will be 

signed 
 

 Conciliation can continue after the limitation pause 

and after ET1(as previously) 

 



Early Conciliation 

Issues for Respondents 

 No guarantee respondents will receive advance notice 

of claims 

 Complex time limits and Respondents will have to 

carefully check whether Claimants are out of time 

 Claimant may give little or no information to ACAS. 

 The Claimant may bring claims that have not been 

raised during EC 

 Ensure settlement agreements compromise all claims. 

 Consider other forms of ADR 



Other April Changes 

 ET penalties where there are aggravated features. 

Half of award made up to £5000 payable to Secretary 

of State 
 

 Increase in a week’s pay for statutory 

redundancy/unfair dismissal from £450 to £464. Max 

compensatory award is £76,574 or a week’s pay 

whichever lower 

 



Other April Changes 

 SSP increased from £86.70 to £87.55. Employers can 

no longer reclaim from government.  Savings are 

meant to fund a Health and Work Service from 2015. 

State funded Occupational Health service for 

employees off sick for 4 weeks or more 

 

 Discrimination questionnaires abolished but the 

Tribunal can still take account of a Respondent’s 

failure to respond to a Claimant’s questions about 

diversity compliance 

 



Pre-Termination Negotiations 

 From 29.7.13 employers and employees can enter 

into confidential negotiations that will not be 

admissible 
 

 However only “ordinary” unfair dismissal cases will be 

covered 
 

 Employee should be offered the right to be 

accompanied 
 

 Discussions may become admissible if either party 

has engaged in “improper behaviour”:- 

 
 



Pre-Termination Negotiations 

− harassment including; offensive words, aggressive behaviour 

− physical assault or threat of assault 

− victimisation 

− discrimination 

− undue pressure 

− not giving reasonable time to consider agreement (10 days) 

− advising employee will be dismissed if settlement not agreed 

− employee threatening to undermine employer’s public reputation if 

agreement is not signed 

 

 Does not prevent a party setting out neutrally the 

alternatives including disciplinary action 

 

 

 



The Without Prejudice Rule 

 Broader than rules on pre-termination conversations i.e. not 

limited to unfair dismissal claims 
 

 Communications only admissible if “unambiguous 

impropriety” 
 

 Communications are only Without Prejudice if aimed at 

resolving a dispute 
 

 However recent case of Protnykh v Nomura did not rule out 

parties agreeing communications would not be admissible if 

litigation arose even though not in reasonable contemplation 

and considered that where an employer announces intention 

to dismiss, there is a dispute or potential for dispute.  In the 

case correspondence about the settlement on offer and 

reason for termination disclosed a dispute 



TUPE  Changes  
A number of changes from 31 January 2014 

 In assessing whether TUPE applies to changes in 

service provision the activities must be fundamentally 

the same 
 

 In collective redundancy cases the prospective 

employer can start consultation prior to transfer by 

written notice and with the existing employer’s 

agreement 

 



TUPE  Changes  
A number of changes from 31 January 2014 

 Dismissals and contractual variations will be 

automatically unfair if the reason is the transfer. If 

transfer-related will not be automatically unfair.  

However BIS guidance suggests what was previously 

regarded as related to transfer may now be by reason 

of transfer 

 

 A change in the workplace will be an ETO reason i.e. 

not automatically unfair 

 



TUPE  

Contractual variations following transfer are now valid: 

 If the variation is connected to the transfer as long as 

not by reason of the transfer (but NB BIS guidance) 

 If the change is favourable to the employee (no 

change) 

 If the change is to a term derived from a collective 

agreement which the transferee is not party to and the 

change is made a year or more from transfer and the 

contract is no less favourable overall 

 

 
 



TUPE  

 From 1 May 2014 Employee Liability Information must 

be provided 28 days before transfer (currently 14) 

 From 31 July 2014 consultation may be directly with 

workforce for micro businesses (10 or fewer staff) 

 An ETO reason must apply to the particular employee 

who is dismissed 

 A Tribunal had to decide whether a cleaner giving up 

key holder responsibility and adding window-cleaning 

to her duties was more than a minor change in job 

function and constituted a dismissal 

 



Redundancy 

    Will it be safest to ask employees to apply for 

redeployment opportunities? 

    An organisation unfairly dismissed by employing 

selection criteria used in external recruitment without 

taking account of past appraisals and managers who 

had worked with the individuals.  While an employer 

has a wide range of choices in redundancy selection 

the approach followed was outside that range. 



Prior Warnings in Dismissal Cases 

Will it be safe to dismiss if I’m worried a final 

warning might not have been appropriate? 

In considering the fairness of a dismissal a Tribunal 

should not reopen a final warning to explore its validity.  

The warning is relevant as a surrounding circumstance 

in considering whether the dismissal is reasonable. 

In Davies v Sandwell MBC Court of Appeal held 

employer had been entitled to take into account a final 

warning even though in issuing the warning the 

employer had refused to consider evidence that might 

have persuaded it not to. 



Disability Discrimination 

How far do you have to go to accommodate a 

disabled employee if they can no longer carry out 

their role? 

 

 An employer’s duty to make reasonable adjustments did 

not extend to dis-applying its competitive interview 

process and redeploying to a role for which the Claimant 

failed to meet most of the essential criteria. 



Justified or not justified? 

 The requirement of a law degree for senior police officers 

was discriminatory to the claimant who could not obtain a 

degree before retirement.  Notwithstanding that recruitment 

and retention of advisers of the appropriate calibre was a 

legitimate aim,  there was no justification as it was not 

shown requiring existing advisers to hold a law degree to 

achieve the highest grade was reasonably necessary 

 

 

 

 

 

 

Age Discrimination 



Justified or not justified? 

 A complaint was upheld where a supplement was paid on 

voluntary redundancy only to employees aged 35 or over.  

There was “no question” but that the complainant had been 

unfavourably treated.  However, the discrimination was 

justified as statistics demonstrated younger employees 

suffer unemployment for a shorter time and have fewer 

financial and family responsibilities 

 

 

 

 

 

 

Age Discrimination 



Holiday Pay 

How do you calculate statutory holiday pay? 

 Based on a week’s pay 

 Held that holiday pay should be based on normal pay, 

not basic pay, to include overtime even though 

voluntary, if intrinsically linked to the performance of 

the Clamiant’s employment contract 

 



Looking Ahead 

 From 30 June 2014 the right to request flexible working 

will be extended to all employees with 26 weeks’ service.  

Requirement to consider requests in a reasonable 

manner. Requests must be dealt with within 3 months.  

Employers can still refuse for one of eight statutory 

business reasons 

 From 1 October 2014 fathers and partners will be able to 

take time off for two antenatal appointments 

 From October 2014 Tribunals can order equal pay audits 

where an employer is found guilty of gender pay 

discrimination 

 



Looking Ahead 

 From April 2015 the government proposes to 

introduce shared parental leave as an alternative to 

maternity and paternity leave.  However those not 

wanting to take advantage can take 

maternity/adoption leave as now 

 50 weeks (of 52 week maternity leave) could be taken 

by both parents together or separately in a single 

block or alternating blocks with the employer’s 

agreement 

 



Looking Ahead 

 26 weeks service for shared parental leave 
 

 Statutory rates continue to apply 
 

 Fathers will retain the right to 2 weeks paternity leave 

as an alternative 
 

 Both parents retain right to unpaid parental leave up to 

child’s 18th birthday (currently 5th) 
 

 26 weeks service for adoption leave will be abolished 



 

 

 

#HRConference2014 

Current controversies in HR policy and practice 

“No one outside a charity and 

its key stakeholders should 

set chief executive pay” 



 

 

 

#HRConference2014 

Current controversies in HR policy and practice 

“Zero hours contract – an 

abuse or a boon?” 



 

 

 

#HRConference2014 

Current controversies in HR policy and practice 

“Employment protection – the 

right balance?” 


