
 

Changes to judicial review 
 
 

The government says its proposed reforms are designed to address concerns about the use 
of unmeritorious judicial reviews to cause delay, generate publicity and frustrate proper 
decision making. The consultation highlights the following issues of concern to the 
government: 
 

• the impact of judicial review on economic recovery and growth; 
• the inappropriate use of judicial review as a campaign tactic; 
• the use of the delays and costs associated with judicial review to hinder actions the 

executive wishes to take. 
 

In July 2013 the government implemented changes shortening the time limit for bringing a 
judicial review of certain planning and procurement decisions, and removing the right to seek 
an oral hearing where a request for review has been rejected on the papers.  

The latest proposals include the following: 

• Where requests are based on minor procedural defects that would have made no 
difference to the final decision, it is proposed that either: 

o ‘no difference’ arguments should be tested at the permission stage; and/or 

o a new statutory threshold should be introduced so that a case based on a 
procedural flaw should be dismissed where it is “reasonably clear” that the 
flaw would not or could not make a difference. 

• Costs and funding changes “to encourage claimants and their legal representatives 
to consider more carefully the merits of bringing a judicial review and the way they 
handle proceedings”. These include: 

o Restrictions on the availability of legal aid so that providers are only paid for 
work carried out on an application for judicial review in cases either where 
permission is granted, or where the Legal Aid Agency exercises its discretion 
to pay the provider in a case where proceedings are issued but the case 
concludes prior to a permission decision. 

o The introduction of a principle that the costs of an oral permission hearing 
should usually be recoverable and that it should be possible for an 
unsuccessful claimant to be ordered to pay the defendant’s reasonable costs 
of defending the unsuccessful application. 

o Changes to the process for obtaining wasted costs orders. 

o Restrictions on the availability of protective costs orders. 

o A presumption that where a party intervenes into a case, it should bear its 
own costs of doing so. 



• Speeding up appeals to the Supreme Court in important cases by making changes to 
the “leapfrogging” procedure. 

• A new specialist “planning chamber” for challenges relating to major developments. 

 
The government is also seeking views on the following: 

• Whether standing to bring a judicial review claim should be restricted to parties with a 
“direct and tangible” interest. 

• The use of judicial review as a mechanism for resolving disputes about the public 
sector equality duty.  

The proposals represent a further erosion of the right to seek judicial review of the decisions 
of public bodies, which could have serious implications for charities and not-for-profit bodies 
both in relation to case work and campaigning.  

The Ministry of Justice is running a consultation on the proposals which closes on 1 
November 2013. Further details can be found at:  

https://www.gov.uk/government/consultations/judicial-review-proposals-for-further-reform 
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