
 
 

Finances on Family Breakdowns: A Matter of Mathematics? 
 

 

 
On 11 September 2012, the Law Commission issued a supplementary consultation 
paper on matrimonial property, needs and agreements. This was an extension to the 
Law Commission’s January 2011 consultation paper on Matrimonial Property 
Agreements (more commonly known as Pre-Nups). James Carroll, a Family Law 
Partner at our Bedford Row office, is a member of the Experts Advisory Group who 
provided specialist advice to the Law Commission on both papers.  
 
The Law Commission’s original intention was not to issue two separate consultation 
papers. Rather, reviewing Pre-Nuptial Agreements led the Government to identify that 
aspects of the financial consequences of divorce generally should be reviewed. Whilst 
consulting on the original Pre-Nuptial Agreement paper it became apparent that there 
was general consensus that any move towards binding Pre-Nuptial Agreements should 
encompass protection for the financially weaker party. Much debate was had around 
providing financial safeguards ensuring that the needs of both parties to a marriage 
continue to be met following marital breakdown. 
 
The concept of ensuring that both parties “needs” are met is already enshrined in the 
financial law on divorce. The difficulty however is that there is no statutory or common 
place definition of “needs”. Needs is a very broad concept. It includes both income and 
capital requirements (and hence the need for a home, or potentially a number of 
homes). “Needs” can also refer to relatively restricted short term needs, such as the 
need for a deposit for a new rental property or to purchase a home, or some short term 
maintenance to enable one party to get back on their feet after a marital split. At the 
other extreme there can be lifelong maintenance. Indeed, where there are substantial 
funds, “needs” can mean million pound properties or maintenance in the tens of 
thousands of pounds a month. The difficulty with all this therefore is that whilst lawyers 
are able to identify “needs” in any given case the question as to what level “needs” are 
set at and for how long needs should be met is open ended.  
 
The proposed reform therefore questions whether maintenance could be assessed with 
reference to some formula, rather than being a discretionary exercise as it is now. There 
was much coverage and much outcry from the family law profession when the 
supplementary consultation paper was first released. Put simply, there is a strong 
allegiance to our current system which produces tailor made individual outcomes by 
reference to what is deemed fair in the particular circumstances. This is all well and 
good, though it inevitably means that there is no simple answer, rather, there is a range 
of possible outcomes which should in theory be bespoke to the family and reflect 
available resources and objectives. This can sometimes work wonderfully, particularly 
when parties are cooperating in such forums as mediation or collaborative law (for more 
information see the relevant pages on our website). Such an approach however causes 
considerable difficulties where parties either are not cooperating or have very different 



ideas about the extent of each other’s needs. It therefore goes without saying that 
obtaining advice regarding likely outcomes at the start of the separation process is vital.  
 
Ultimately, change takes time. The Law Commission itself stresses that a move towards 
any formulaic mathematical approach to calculating needs should only be undertaken 
after careful research and piloting. At this stage, the proposal remains a consultation, 
with comments invited by 11 December 2012 (please see the Law Commission website 
for more details). The final report and recommendation will be available in October 
2013, and it is likely that even any interim changes would not be implemented for 
several years thereafter. A move towards a strict formulaic mathematical as a basis for 
calculating outcomes on divorce is therefore likely to be many years if not decades 
away. Pending this the complex discretionary system lives on and it is essential 
therefore to work with a constructive family lawyer who is an expert in this field. 
 
If you have any questions on the Consultation Paper then do please feel free to call:  

 
James Carroll 

Partner 
+44 (0)20 7440 4839   
James.Carroll@russell-cooke.co.uk 

 
Further information can be found: 
http://lawcommission.justice.gov.uk/consultations/matrimonial_property.htm 
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