
 
 

Pre-nuptial Agreements and the Law Commission consultation paper 
 
 
The Law Commission published its consultation paper on 11th January 2011, on the future of 
pre-nuptial agreements. 
 
Russell-Cooke supports and has been actively involved in the initial consultation process 
which has lead to the Law Commission consultation paper and in particular James Carroll, a 
partner in our Bedford Row office, is a member of the Advisory Group who met with the Law 
Commission to provide details of his experience on advising clients in this area. 
 
The publication of the consultation paper marks the start of a 3 month consultation period, 
during which time the Law Commission have invited submissions from interested parties on 
a range of options for reforming the law on pre-nuptial agreements. 
 
There has been considerable publicity in recent months in relation to pre-nuptial 
agreements, following the Supreme Court decision in the case of Radmacher v Granatino.  
The effect of the recent Supreme Court ruling has been to confirm that in the right 
circumstances, the court should give decisive weight to any pre-nuptial agreement, when 
deciding how a couples’ finances should be divided upon their separation and divorce.   
 
However it remains the case that if there is a dispute, the court has the final say in what 
should happen.  Existing legislation does not permit a couple to enter into an agreement 
which prevents a spouse/civil partner from applying to the court in the event that their 
marriage or civil partnership breaks down, and asking the court to decide how their property 
should be divided. 
 
More information, including a number of further articles about the current status of pre-
nuptial agreements, can be found on the Russell-Cooke website by following the link below: 
http://www.russell-cooke.co.uk/service-detail.cfm?id=52  

 
The Law Commission is considering whether there should be any change to the current 
legislation.  Regard is to be had to the desirability of allowing a couple the freedom to 
determine what should happen in the future but it is necessary to balance against this the 
need to protect those who might be vulnerable. The consultation paper sets out the 
arguments for and against reform of the current law.  Two questions are considered by the 
Law Commission: 
 
1. Whether a couple should be able to enter into a binding agreement not to seek to 

involve the courts in determining how their property should be divided in the event of 
their separation 
 

2. Whether such an agreement should be able to encompass all of a couple’s assets, or 
only certain assets such as those which were owned by one person before the 
marriage, and/or gifted or inherited property. 

http://www.russell-cooke.co.uk/service-detail.cfm?id=52


Consideration was given by the Law Commission in their consultation paper to the sorts of 
procedural safeguards that would need to be in place before a pre-nuptial agreement would 
be given effect.  Provisional proposals include that: 
 

 Each person must intend to be legally bound by the agreement; 
 

 Each person must get something from the agreement, or if it is one-sided it must be 
set out in a deed; 
 

 The agreement would be invalidated if: 
o one person was mistaken about the fundamental nature of the agreement; 
o one person was forced to enter into the agreement; 
o one person misrepresented certain key information to the other; 

 

 The agreement should be in writing and signed by both parties; 
 

 There should be material full and frank disclosure of both parties’ resources although 
submissions are invited on the extent to which it should be possible for a couple to 
waive the need for financial disclosure; 
 

 Each party should have independent legal advice before entering into the agreement 
to ensure that they understand the effect of the agreement and the advantages and 
disadvantages of entering into it; 
 

 There is no requirement that the agreement is entered into a certain number of 
days/weeks before the wedding or civil partnership. 
 

The Law Commission have proposed that where an agreement meets the above criteria, it 
would be binding upon the couple and the court would lose its discretion to make such 
financial awards as it considers appropriate.  Two exceptions are proposed to this: 
 

 Where an agreement fails to provide for the needs of any children of the family; 

 Where an agreement leaves one spouse reliant upon state benefits and this could be 
avoided by distributing the couples’ resources in a different way. 
 

Further consideration is invited on: 
 

 Whether it should be possible to enter into binding pre-nuptial agreements which deal 
with all of a couple’s assets, or whether this should be restricted to only pre-acquired, 
gifted or inherited property.  The Law Commission currently favour the second 
approach, leaving it possible for the court to be invited to decide how to divide any 
assets that a couple have acquired during their marriage, if the couple themselves 
cannot agree; 
 

 Whether a pre-nuptial agreement should cease to be binding after a certain period of 
time, or on the happening of a certain event (such as the birth of a child); 
 

 Whether the agreement should be capable of being enforced if the effect of it is 
manifestly unfair and/or it does not meet the needs of one of the parties and how 
needs should be interpreted. 
 

 
 



Russell-Cooke has a specialist family team who can advise and assist you if you are 
considering whether a pre-nuptial agreement would be suitable for you. Please contact them 
either by telephone or email if you would like more information or want to arrange an initial 
meeting. 
 
For more information please contact: 
 
Hannah Minty  
Solicitor 
020 8394 6346 
Hannah.Minty@russell-cooke.co.uk  
 
James Carroll  
Partner  
020 7440 4839 
James.Carroll@russell-cooke.co.uk 
 
 
This material does not give a full statement of the law. It is intended for guidance only and is not a substitute for professional advice.                                                   

No responsibility for loss occasioned as a result of any person acting or refraining from acting can be accepted by Russell-Cooke LLP.                                               
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Further Links 
 
A link to the Law Commission consultation paper together with information about how to get 
in touch with the Law Commission during the consultation process to share your opinions 
about the future of pre-nuptial agreements can be found below: 
 

 The full consultation paper: 
http://www.lawcom.gov.uk/docs/cp198.pdf  
 

 A summary of the consultation paper:  
http://www.lawcom.gov.uk/docs/cp198_summary_web.pdf  
 

 How to contact the Law Commission: 
By email to: prenups@lawcommission.gsi.gov.uk before 11 April 2011 
By post to: Eleanor Sanders, Law Commission, Steel House, 11 Tothill Street, London 
SW1H 9LJ before 11 April 2011 
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